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Abstract 

Despite the claims of the Egyptian mystic 'Abd al-Wahhab al-Sha'ranl (d. 973/1565) 
about the novelty of his legal work, many legal scholars see his contribution as a 
conservative restatement of a well-established doctrine of legal pluralism. This view 
implies that there was an uncontested view that supported pragmatic forum selection, 
which he was simply rehashing. I will offer a reevaluation of aI-Sha‘ranl’s legal work, 
placing it within the larger debate about the pragmatic selection of juristic views to 
facilitate people’s transactions and Ottoman Hanafization. I will examine his al-Mizan 
al-Kubrd and Kashf al-Ghumma and situate his project within a centuries-old theoretical 
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legal debate, showing that his theory departs in significant ways from the views of 
his predecessors. 
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Introduction 

The juristic discourse on the equal orthodoxy of the four Sunni schools 
of law ( madhdhib ) and two Prophetic traditions to this effect have led 
some legal historians to assume that al-Sha‘ rani’s work on legal plural- 
ism is a rehashing of well-established Sunni doctrine . 1 This view implic- 
itly equates the doctrine of the equal orthodoxy of the four schools with 
the ability to actively select a more appropriate juristic opinion for 
pragmatic reasons. I will argue in this essay that al-Sha‘ rani’s concern 
is not only with the equal orthodoxy of the four schools, but also with 
the issue of permitting people to use this legal plurality to facilitate their 
legal and ritual transactions. I will show that while al-Sha'ranl engages 
an old debate, he offers a new theory that resembles Sufi conceptions 
of states on the one hand and the juristic discourse on necessity (durum) 
and need ( hdja ) on the other. 

In al-Mizdn al-Kubrd and Kashf al-Ghumma, al-Sha'ranl addresses a 
number of questions that were important for legal practice in his time: 
Is a Muslim required to abide by one school in all transactions? Can 
subjects of the law switch schools, not permanently due to stronger 
belief in the validity of another school, but in the space of a single 
transaction? Is changing school in a single transaction valid only if it is 
motivated by an evaluation of evidence in which the person finds one 
school view to be superior to another? These questions touched people’s 
lives in al-Sha'ranl’s time, and some of them were at least partly inspired 
by the Ottoman policy of legal homogenization. 


11 See Samuela Pagani, “The Meaning of the Ikhtilaf al-Madhahib in ‘Abd al-Wahhab 
al-Sha'ranl’s al-Mizdn al-Kubrd ,” Islamic Law and Society 11:2 (2004): 177-212, at 177, 
184; EP, s.v. Ikhtilaf (J. Schacht). 
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The debate that al-Sha'ranl engages assumes a binary distinction 
between crossing school boundaries for pragmatic or evidential reasons. 
This is clearly seen when al-Sha'ranl cites his teacher Jalal al-Dln 
al-Suyutl (d. 911/1505), who draws a distinction between crossing 
school boundaries for a religious reason ( amrdini ), for a worldly reason 
(amr dunyawi), or arbitrarily ( mujaradd' m ‘an al-qasd). Al-Suyutl also 
draws a distinction between the jurist and layperson, permitting the 
latter to switch schools for a worldly reason and restricting school 
boundary-crossing by the jurist to evidential reasons ( tarjih ). 2 The 
worldly reason is what we will call pragmatic school boundary-crossing, 
whereas the religious reason, we call evidential school boundary-crossing, 
since it is typically based on the assessment of evidence, known as tarjih. 
I will use the more general term pragmatic eclecticism to refer to the 
selection of doctrines of jurists, whether belonging to other schools, 
referred to as pragmatic school boundary-crossing or to the same school. 

The terms used here by al-Suyutl, amr dini and amr dunyawi, were 
not often used in juristic discourse. In the juristic literature, when 
school boundary-crossing ( al-intiqdl bayna al-madhahib) is motivated 
by pragmatic considerations, the term used by jurists was tatabbu 
al-rukhas, meaning “pursuing less stringent juristic views,” which is 
similar to al-Suyutfs amr dunyawi. Rukhsa in the phrase “ tatabbu ‘ 
al-rukhas r” means an exemption from a rule or obligation. There are 
two types of rukhsa in the legal literature. The first is an exemption 
from a rule within the school doctrine, such as the permission to abstain 
from fasting during the month of Ramadan in the event of illness. The 
second type, as in tatabbu 1 al-rukhas, refers to pursuing a less stringent 
view, usually from another school. 3 The term talfiq refers to a type of 
tatabbu ‘ al-rukhas in which views belonging to two or more jurists are 


2) Abd al-Wahhab al-Sha'rani, al-Mizan, 2 vols. (Cairo: al-Matabi' al-Amlriyya, 1900), 
1:35-6. 

31 Talfiq refers to a complex form of tatabbu' al-rukhas in which there is a combination of 
two different schools in the same transaction. For a good discussion of talfiq and debates 
over its validity prior to the modern period, see Lutz Wiederhold, “Legal Doctrines in 
Conflict the Relevance of Madhhab Boundaries to Legal Reasoning in the Light of an 
Unpublished Treatise on TaqlidunA Ijtihad Islamic Law and Society 3:2 (1996): 234-304, 
at 247; Birgit Krawietz, “Cut and Paste in Legal Rules: Designing Islamic Norms with 
Talfiq,” Die Welt Des Islams 42:1 (2002): 3-40; Abd al-Ra’uf b. Nur al-Dln al-MunawI, 
Fayd al-Qadir, 6 vols., 2 nd ed. (Beirut: Dar al-Ma‘rifa, 1972), 1:209-12. 
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put together to create one complex form of tatabbu' al-rukhas. Both 
tatabbu ' al-rukhas and talfiq fall under my conceptual category prag- 
matic eclecticism . 4 

In al-Suyutl’s terminology, the religious reason ( amr dint) for choos- 
ing one juristic view over another is achieved through preponderance 
(, tarjih ), in which an evaluation of evidence is conducted to determine 
which view — either within one school or across school boundaries — 
should be adopted . 5 This school boundary-crossing terminology — 
whether based on pragmatic or evidential considerations — is contrasted 
with the position, known as tamadhhub , that only one school should 
be followed in all transactions regardless of evidential or pragmatic 
considerations. This position was adopted by some of the opponents 
of pragmatic eclecticism. 

School boundary-crossing, as described above, assumes that jurists 
or laypeople are operating within the context of taqlid (literally “imita- 
tion”), i.e. the adoption of a juristic view without a direct interrogation 
of the textual sources. This term is frequently juxtaposed in the primary 
literature with ijtihad , whereby the jurist directly examines the textual 
sources . 6 However, we need not think of taqlid and ijtihad in a strictly 
binary fashion, but rather as a continuum. On one side of this con- 
tinuum lies pragmatic eclectic taqlid , in which there is no direct dis- 
cursive invocation of the authority of the textual sources, but simply a 
reference to juristic views. On the taqlid side, but closer to ijtihad than 


4) In the modem period, the term takhayyur came to occupy the semantic space dedicated 
to tatabbu ' al-rukhas , although in premodern juristic discourse, it was used to refer to a 
choice that is not motivated by pragmatic considerations. On those terms, see further 
Ahmed Fekry Ibrahim, “School Boundaries and Social Utility in Islamic Law: The Theory 
and Practice of Talfiq and Tatabbu' al-Rukhas in Egypt” (PhD Dissertation, Georgetown 
University, 2011), 28-37. 

5) For more on tarjih and the similar process of tashih, see Wael B Flallaq, Authority, 
Continuity, and Change in Islamic Law (Cambridge, UK: Cambridge University Press, 
2001), 147-66; Sherman Jackson, Islamic Law and the State: The Constitutional Jurisprudence 
ofShihab al-Din al-Qardfl (New York: E.J. Brill, 1996), 83-9; Ulrich Rebstock, “A Qadl’s 
Errors,” Islamic Law and Society 6:1 (1999): 1-37, at 10-11. 

® For discussions of taqlid and ijtihad, see Mohammad Fadel, “The Social Logic of Taqlid 
and the Rise of the MukhtasarJ Islamic Law and Society 3:2 (1996): 193-233, at 193-6; 
Sherman Jackson, Islamic Law and the State: the Constitutional Jurisprudence of Shihab 
al-Din al-Qardfi (New York: E.J. Brill, 1996), 73-96; Wael B. Hallaq, “Was the Gate of 
Ijtihad Closed?,” International Journal of Middle East Studies 16:1 (1984): 3-41. 


114 


A.F. Ibrahim / Islamic Law and Society 20 (2013) 1 10-140 


pragmatic eclectic taqlid , lies the evidential assessment of different views 
with reference to the sources of the law ( tarjih ), but within the meth- 
odological parameters of the eponyms and in a manner that does not 
depart from the largely pre-determined juristic options set by the 
eponyms and the schools’ leading authorities. 

The question again is: How can we situate al-Sha'ranl within the 
theoretical debate about the social role of legal pluralism? This context 
was overlooked by Schacht, notwithstanding his correct observation 
that the four Sunni schools of law were accepted as equally orthodox. 
He cites a saying from al-Fiqh al-Akbar of Abu Hanlfa to the effect that 
“difference of opinion among the umma is a blessing ( rahma ) from 
God.” It is with this tradition of equal orthodoxy in mind that Schacht 
reads al-Sha' rani’s al-Mlzdn al-Kubrd , which, he says, “expresses the 
attitude underlying this tradition with monotonous regularity.” 7 

Like Schacht, Pagani concludes that al-Sha' rani did not depart from 
the legal tradition and that his attitude was ultimately conservative. 8 In 
her important and insightful work on al-Sha' ran I, Pagani argues that 
he reiterated an already well-established doctrine that was “remote from 
the idea of a codification on the basis of talflq, which, for al-Sha'ranl, 
as for jurists in general in the pre-modern period, is an invalid practice.” 9 
While I agree with Pagani’s conclusions regarding al-Sha'rani’s general 
attempt to create a harmonious synthesis between the legal and spiritual 
traditions and his valorization of taqlid, 10 I disagree with the above 
statement because it posits a clear discontinuity between Ottoman juris- 
tic views and 19 th and 20 th century legal codification, which I have 
argued against elsewhere. 11 

Winter, who examined al-Sha'ranl’s Sufi and juristic work, also sees 
his opinions as not deviating from positions taken before his time. In 
his view, al-Sha'ranl made more important contributions to jurispru- 
dence than to Sufism. Winter goes further, saying that although 
al-Sha'ranl’s theory regarding the equality of the four schools is bold 
and original, it failed to have a deep impact on Islamic law because he 


7) EP, s. v. Ikhtilaf (J. Schacht). 

81 Pagani, “The Meaning of the Ikhtilaf al-Madhahib) 177-212, at 194. 

9) Ibid., 194. 

101 Ibid., 181,210-2. 

111 Ibrahim, “School Boundaries and Social Utility in Islamic Law.” 
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lacked the authority of a jurist. Another reason he cites for al-Sha'ranl’s 
failure to robustly influence Islamic law is the cultural decline of the 
period, which doomed to failure any reformist attempts. 12 

The premises of historians on the work of al-Sha'ranl may be sum- 
marized as follows: 

1 . According to well-established Sunni legal theory that predated him 
and continued all the way up to the modern period, the search for 
the less or more stringent opinions from a different school is permit- 
ted so long as there is no talfiq. 

2. Al-Sha'ranI simply reiterated this view, although his originality does 
not fully escape Winter. 13 

3. There was a clear rupture between the modern period, in which 
talflq was introduced for the first time, and the premodern period, 
in which only takhayyur was permitted. 

In this essay, I will refute the first two assumptions. Elsewhere, I have 
shown that most modern codification was achieved, not through talflq , 
but through the traditional process of pragmatic eclecticism known as 
tatabbu al-rukh as and that there was no consensus over the prohibition 
of talflq in the Ottoman period. It follows that the main techniques 
used in modern codification were ultimately traditional. 14 


Transformations in Mamluk and Ottoman Court Practice 

Before we discuss the debate that was taking place in al-Sha'rani’s time, 
a brief overview of the legal transformations of his time is in order. 

Prior to the Ottoman conquest of Egypt in 1517, the legal situation 
in Egypt was pluralistic, with the four schools each having a chief judge 
representing them. This institutionalization of Sunni legal pluralism 
was part of an incremental, evolutionary process that predated the 
Mamluks and corresponded roughly to the stabilization of taqlid. In 
525/1130-1, the Fatimid wazir Ibn al-Afdal appointed four chief 


12) Michael Winter, Society and Religion in Early Ottoman Egypt: Studies in the Writings of 
Abd al-Wahhab al-Sha'rdni (New Brunswick, N.J: Transaction Books, 1982), 5, 24 1 . 

13 > Ibid., 241. 

14) Ibrahim, “School Boundaries and Social Utility in Islamic Law.” 
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judges: Malikl, Shafi'I, Isma'lli, and Imam!. Despite the clear political 
motivation behind the appointment of the Imam! chief judge, 15 a prag- 
matic motivation in which the other schools were used to provide flex- 
ibility through their substantive rulings cannot be ruled out in the case 
of the other chief judges. Other important changes that contributed to 
this institutional development include the establishment in 641/1243-4 
of professorships for each of the four schools of law under the Ayyubids 
and the completion of the Salihiyya madrasa in 648/1250. Additionally, 
before his decision to appoint four chief judges in Cairo, Baybars 
ordered the Shafi‘1 chief judge to choose deputies ( nuwwdb ) from the 
other three schools. 16 

The culmination of this reform movement was Baybars’ decision to 
appoint four chief judges in Cairo in 663/1265, a move whose objec- 
tive — as Rapoport rightly argues — was to provide flexibility to the legal 
system. 17 A few decades before Baybars’ decision, Ibn ‘Arab! described 
in al-Futuhdt al-Makkiyya , his magnum opus, penned between 599/ 
1201 and 629/1231, what he saw as a disturbing phenomenon. Some 
of the jurists of his time were trying to prevent laypeople from follow- 
ing the rukhas of the schools, and urging them to abide by one school 
only. In his defense of the practice of laypeople, Ibn ‘Arab! gives a 
specific example of a Malikl mufti who prevented a Malikl layperson 
from following the ShafiT school. Ibn ‘Arab! was not alone in his per- 
mission of pragmatic eclecticism. Drawing upon the theological-legal 
debate of the multiplicity/unity of truth, the Shafi'I ‘Izz al-Dln b. Abd 
al-Salam (d. 660/1262) argues that whether laypeople followed the 
rukhas or the more stringent views (' azd’im ), both decisions fall within 
the purview of truth. 18 


15) For a discussion of the political motivations behind the Fatimid event, see Adel Allouche, 
“The Establishment of Four Chief Judgeships in Fatimid Egypt,” Journal of the American 
Oriental Society 105:2 (1985): 317-20. 

16) Joseph H. Escovitz, “The Establishment of Four Chief Judgeships in the Mamluk 
Empire,” Journal of the American Oriental Society 102:3 (1982): 529-31. 

17) Yossef Rapoport, “Legal Diversity in the Age of Taqlid-. The Four Chief Qadis Under 
the Mamluks,” Islamic Law and Society 10:2 (2003): 210-28, at 226-8. 

181 ‘Izz al-Din b. ‘Abd al-Salam, Kitdb al-Fatdwa , ed. ‘Abd al-Rahman Ibn ‘Abd al-Fattah, 
1“ ed. (Beirut: Dar al-Ma‘rifa, 1986), 150-4. 
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The debate between supporters and opponents of pragmatic eclecti- 
cism abounds in references to practice, indicating that the deep insti- 
tutional changes of the Mamluk period were a response to the needs of 
laypeople and a desire to institutionalize a pragmatic system of school 
boundary-crossing. These views of Ibn ‘Arab! and Tzz al-Din b. ‘Abd 
al-Salam represent an articulation of a new strand of thought to coun- 
ter the more established view that prohibits pragmatic school boundary- 
crossing. Baybars’ decision constitutes not only an intervention in favor 
of one side of the debate, but also a legitimization and facilitation of 
existing practice, as Ibn ‘Arabi’s account indicates. 

After their conquest of Egypt in 1517, the Ottomans embarked on 
a process of legal reform intended to bring about homogeneity and 
conformity, through the erosion of the authority of the madhahib and 
the adoption of an official madhhab. The Ottomans pursued a policy 
of judicial purges of local judges, notaries and witnesses. The lucky few 
members of the local judiciary who were not dismissed saw their juris- 
diction and power diminishing vis-a-vis Ottoman judicial officials. 19 
This was an attempt to reverse Mamluk legal pluralism, which provided 
flexibility to the system of taqlld. This pluralistic Shari ‘a was replaced 
with an “antagonistic” Ottoman Sharfa, to borrow Meshal’s term, in 
which the Hanafi school was at the top of the hierarchy. Legal pluralism 
was replaced with a brief attempt at legal homogenization intended to 
unify the legal system under the Hanafi madhhab. 20 This tendency to 
minimize or completely do away with the influence of the other three 
madhahib is attested by the suspension, albeit rare, of the non-Hanafi 
schools and the dismissal or demotion of non-Hanafi chief judges. 
According to Meshal, the governors order of 1520 to permit larger 
numbers of non-Hanafi deputies ( nd’ibs ) suggests that the policy of 


191 Reem Meshal, “Antagonistic Sharfas and the Construction of Orthodoxy in Sixteenth- 
Century Ottoman Cairo,” Journal of Islamic Studies 21:2 (2010): 183-212, at 183-5; For 
a discussion of Sulayman the Magnificent’s messianic image, his image as a just ruler, and 
his attempt to establish consistency, codification, and regularization, see Cornell H. 
Fleischer, “The Lawgiver as Messiah: The Making of the Imperial Image in the Reign of 
Suleyman,” in Soliman Le Magnifique Et Son Temps (Paris: Ecole du Louvre, 1992), 159-77, 
at 165-71. 

20) For a good discussion of Ottoman legal reforms, see Meshal, “Antagonistic Sharl'as,” 
183-212, at 183-9. 
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excluding local members of the judiciary was untenable. 21 Those poli- 
cies suggest that there was an attempt at Hanafization on the part of 
the Ottomans, but whether or not they intended to effect a long-term 
abolition of the other schools is not clear. 

In the final tally, Ottoman Hanafization, which also entailed the 
Ottomanization of Egyptian legal institutions, did not fully succeed in 
ridding the system of its local Sharl'a: the Shari' a that the Mamluks 
opted for when they sided with the eclectic practice of jurists and the 
position of the proponents of pragmatic eclecticism. I have shown else- 
where that by the end of the 1 7 th and beginning of 1 8 th -century in Cairo 
and Bulaq, approximately 75% of court cases in a sample of 1001 cases 
were brought to Hanafl judges. The rest were brought to non-Hanafis. 
The choice of school was motivated by pragmatic considerations, rather 
than school affiliation. 22 In other words, the Ottoman reforms did not 
succeed in doing away with local legal pluralism. But Hanafism retained 
an official status that guaranteed that the majority of cases were brought 
to Hanafl judges, and Ottoman Hanafls sat at the top of the legal 
hierarchy. 

The Ottoman reforms riled not only the local juristic community, 
but also laypeople who saw occasional disruptions in their ability to 
navigate the legal system. A reference in Qudat Misr by Ahmad b. 
Ahmad al-Damlrl (d. 1030-5/1621-5) drives home this point. Al-Damiri 
describes the Ottoman judge Muhammad Shah b. Hazm, who arrived 
in Cairo in 1563 as rigid and unfamiliar with Egyptians, who were 
accustomed to lenience ( tubiu ' ala al-lin)P Muhammad Shah b. Hazm 
offers a sharp contrast to Muhammad b. Muhammad b. Ilyas, a judge 
who left office in 1570, having received certificates ( ijdzdt ) from tower- 
ing authorities in the four schools, including Shihab al-Din al-Futuhi 
al-Hanbali (d. 972/1564), and Shihab al-Din Ahmad b. Ahmad 
al-Ramll al-Shafi‘1 (d. 957/1 550). 24 Muhammad b. Muhammad b. 
Ilyas’s appreciation for the four schools and his involvement in juristic 


21) On some of the policies pursued by the Ottomans in the early years of the conquest, 
see ibid., 183-212, at 190-7. 

22) Ibrahim, “School Boundaries and Social Utility in Islamic Law,” 120-64. 

231 Ahmad b. Ahmad Damirl, Qudat Misr, ed. ‘Abd al-Raziq ‘Abd al-Raziq ‘Isa and Yusuf 
Mustafa Mahmudl, 1 st ed. (Cairo: al-'Arabl li’l-Nashr, 2000), 307. 

241 Ibid., 313-17. 
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discussions with the local ‘ulamd’ earned him al-Damlri’s praise and 
admiration. 25 His attitude towards the other schools becomes even 
clearer when he praises another judge for his knowledge of the four 
schools ( ‘dlim an bi’l-madhdhib al-arba'a). 26 Al-Damlrl throws figures like 
Muhammad b. Muhammad b. Ilyas into sharp relief against champions 
of Hanafization such as ‘Abd al-Wahhab b. Ibrahim al-Ruml al-Hanafi, 
who drew the ire of al-Damlri for purging the courts of local judges 
and replacing them with Ottoman Hanafls in 1600. 27 

Al-Sha'ranI supported the local, Mamluk approach to law against 
Ottoman Hanafization, in the same way that he gave preference to local 
saints over their Anatolian counterparts. 28 In re-engaging this old 
debate, he was attempting to provide a decisive position by advancing 
a theory of legal pluralism. In light of the above discussion, al-Sha‘ rani’s 
work should be read with two contexts in mind: the Ottoman legal 
reform, and the debate over the validity of pragmatic eclecticism, to 
which we turn now. 


The Debate over the Pragmatic Selection of Juristic Views 

While it is true that ikhtildfv/zs generally accepted in Sunnism as a fact 
of life, the pragmatic attitude towards legal pluralism to facilitate peo- 
ple’s transactions was never indisputably accepted. Crossing school 
boundaries because the evidence of another school is more compelling 
has generally been accepted by most jurists, but crossing school bound- 
aries for pragmatic reasons has always been subject to debate. 29 As we 
saw above, the debate was not about whether or not the four schools 
were equally orthodox. The central question was rather: if the four 
schools are equally orthodox, can a change of school in a single transac- 
tion, rather than the holistic change in all transactions, be motivated 


25) Ibid., 320-1. 

26) Ibid., 321-2. 

27 > Ibid., 213-20. 

28) On al-Sha'rani’s adoption of the notion of the primacy of local saints, see Adam Sabra, 
“Illiterate Sufis and Learned Artisans: The Circle of ‘Abd al-Wahhab al-Sha‘ranI,” in Le 
Developpement Du Soufisme En Egypte a L’epoque Mamelouke, ed. Richard J. McGregor and 
Adam Sabra (Cairo: Institut fran^ais d’archeologie orientale, 2006), 167. 

291 TaqI al-Din al-Subkl, Fatdwa al-Subki, 2 vols. (Beirut: Dar al-Ma‘rifa, n.d.), 1:147-8. 
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by pragmatic considerations? This debate became acute beginning in 
the 1 1 th century and continued well into the modern period. 

Forbidding the pragmatic choice of forum in legal transactions and 
instead imposing an evidential assessment is part of an approach to law 
that attempts to rid the legal system of human interpretation and prag- 
matic eclecticism. Purists tend to reject juristic accretions that do not 
conform with strict textualism. It is important to note that the term 
“purists” should not be taken as a coherent representation of certain 
jurists or periods, since the same person may hold inconsistent positions 
on different issues. Rather, the term should be taken to refer to general, 
sometimes incoherent or contradictory tendencies within the legal tra- 
dition. 

The early appearance of two Prophetic traditions that seem to sup- 
port pragmatic eclecticism may explain the perception common among 
legal historians that the issue was not subject to debate. The first says, 
“Differences among the umma are a blessing” ( ikhtildfu ummati rahma ), 
hereinafter the ikhtildf hadith. A version of the first tradition is men- 
tioned in al-Fiqh al-Akbar, which is attributed to Abu Hanlfa al-Numan 
b. Thabit (d. 150/767), albeit not yet as a Prophetic tradition. 30 

The second tradition, which is also mentioned in al-Fiqh al-Akbar, 
says, “My companions are like stars, whomever you follow will guide 
you aright” {ashdbi ka’l-nujumi bi-ayyihim iqtadaytum ihtadaytum ), and 
is referred to as the Companions hadith. In the view of Abu Hanlfa and 
his commentator, Abu Mansur Muhammad al-Hanafi al-Samarqandi 
(d. 333/944), the context of the Companions hadith is not related to 
pragmatic eclecticism. It is cited as a defense of the Companions against 
Shl'I attacks, rather than to promote a notion of juristic diversity. 31 


3°) Nur al-Dln Mullah ‘All Qari, al-Asrar al-Matfu'a fi'l-Akhbdr al-Mawdu'a, ed. Muhammad 
b. Lutfi al-Sabbagh, 2 nd ed. (Riyadh: al-Maktab al-Islami, 1986), 108-10; Muhammad 
Nasir al-Albani, Silsilat al-Ahadith al-Da'ifa wa’l-Mawdii'a wa-Atharihd al-Sayyi’ fi’l- Umma , 
14 vols., 1 st ed. (Riyadh: Maktabat al-Ma'arif, 1992), 1:141-8. 

311 A close analysis of the text shows that the attribution of the Companions hadith in 
al-Samarqandi’s commentary on al-Fiqh al-akbar is ambiguous. It could be argued that it 
was attributed to ‘All b. Abi Talib (d. 40/661), since al-Samarqandi uses “peace be upon 
him,” (‘ alayhi al-salam ) to refer to the person to whom the Companions hadith is attributed, 
the same honorific used by al-Samarqandi to refer to ‘Ali in the previous line. The honorific 
reserved for the Prophet in al-Samarqandi’s commentary is “peace and prayer be upon him” 
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Despite the early non-juristic context of the Companions hadith , 
observed in al-Fiqh al-Akbar, it was used by later jurists to imply that 
utility is a factor in the choice of juristic views in the accepted environ- 
ment of ikhtildf. This later understanding of the Companions hadith 
never gave rise to consensus over the pragmatic use of legal diversity. 
In fact, the authenticity of these traditions was itself contested through- 
out Islamic history. 32 

It seems that the Companions hadith was unknown or rejected by 
Muhammad b. Idris al-Shafi‘1 (d. 204/820), who does not mention it 
in his discussion of ikhtildf in al-Risdla. He says that there are forbidden 
and permitted types of disagreements, citing the Qur’an to condemn 
disagreement when textual evidence supports one view. Nowhere in his 
discussion does he mention either of the two traditions. He also argues 
that when the Companions disagree, one should search the view that 
corresponds to the textual sources, consensus or analogy, thus adopting 
a non-pragmatic view of legal diversity. 33 At no point does he promote 
the idea of pragmatic selection of forum. 

A combined version of the two traditions appears in another early 
source, Kitdb al-Tabaqdt al-Kabir of Ibn Sa‘d (d. 230/845), where the 
Follower al-Qasim b. Muhammad b. Abi Bakr al-Siddlq is presented 
as the progenitor of the tradition, “ Ikhtildf among the Companions of 
the Messenger of God was a blessing ( rahma ) to people.” 34 It will be 
noted that the maxim is not attributed directly to the Prophet. Note 
also that the “differences” are restricted to those among the Companions 
and, as in other versions, it is not clear what type of difference is 
intended. ‘Umar b. ‘Abd al-AzIz (d. 101/720) is also cited in Kitdb 
al-Tabaqdt al-Kabir as saying that he prefers differences among the 
Companions over red camels {humr al-ni' am ). 35 


( 'alayhi al-salatu wa’l-salam) . See al-Nu‘man b. Thabit Abu Hanifa, Shark al-Fiqh al-Akbar, 
ed. ‘Abdullah b. Ibrahim al-Ansari (Hayderabad: Majlis Da’irat al-Ma'arif al-Nizamiyya, 
1903), 10-11. 

32) Qari, al-Asrdr al-Marfu'a, 108-10; al-Albani, Silsilat al-Ahddith al-Da'ifa, 1:141-8. 

33) Muhammad b. Idris al-Shafi‘I, al-Risdla (Beirut: Dar al-Kutub al-Tlmiyya, 1939), 560- 
98. 

34) Muhammad Ibn Sa‘d, Kitdb al-Tabaqdt al-Kabir, ed. ‘All Muhammad ‘Umar, 10 vols., 
1 SI ed. (Cairo, Egypt: Maktabat al-Khanji, 2001), 7:188. 

351 The reference to “red camels” signifies preciousness for they were considered the most 
valuable and rare color of camels by pre-Islamic Arabs. Ibid., 7:371. 
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The ShafTl Abu Bakr al-Bayhaqi (d. 458/1066) says that the Com- 
panions hadith is weak. 36 The Malikl Ibn c Abd al-Barr (d. 463/1070) 
rejects it on the grounds of both content and chain of transmission, 
but again the ikhtildf hadlth is absent from the discussion. 37 The Zahirl 
jurist Ibn Hazm (d. 456/1063) refers to the ikhtildf hadlth as a maxim 
with which he disagrees and rejects the Companions hadlth on the 
grounds of both content and transmission. He argues that since the 
Prophet pointed out mistakes in understanding the Quranic text made 
by some of the Companions, including Abu Bakr and ‘Umar, it is 
impossible that the Prophet would command us to follow them in all 
decisions. After all, he explains, not all stars can guide people on every 
trip. 38 Muhyl al-Dln Abu Zakariyya Yahya al-Nawawi (d. 676/1278) 
cites the Shafi‘1 Abu Sulayman al-Khattabl (d. 388/998) as relating the 
ikhtildf hadlth, which, he says, was not accepted by al-Jahiz or Ishaq b. 
Ibrahim al-Mawsill. 39 

What is important for this study is that the existence of these two 
traditions never led to an agreement on using the diversity of opinions 
to facilitate legal and ritual practices. On the contrary, reports attributed 
to some of the eponyms of the four Sunni schools indicate that they 
were against pragmatism in the selection of juristic views. For instance, 
the eponym of the Hanball school, Ahmad b. Hanbal (d. 241/855), is 
reported on the authority of his son Abdullah to have said that if some- 
one follows the people of Kufa on date wine ( nabidh ), the people of 
Medina on music ( samd % and the people of Mecca on mut'a marriage, 
he is a sinner fdsiq). i0 Most early jurists were decidedly against this 


36) Abu Bakr al-Bayhaqi, al-Madkhal lid al-Sunan al-Kubra, ed. Muhammad Diya’ 
al- Rahman al-A‘zamI, 2 vols., 2 n<i ed. (Riyadh: Maktabat Adwa’ al-Salaf, 1999), 1:146-9. 
371 Yusuf Ibn ‘Abd al-Barr, Jami' Baydn al-'Ilm wa-Fadlih, 2 vols. (Cairo: Idarat al-Tiba'a 
al-Muniriyya, n.d.), 1:85-92. 

381 Abu Muhammad ‘All b. Ahmad b. Sa'Id Ibn Hazm, Al-Ihkdm Fi Usui al-Ahkdm , ed. 
Ahmad Muhammad Shakir, 8 vols., 1” ed. (Beirut: Dar al-Afaq al-Jadlda, 1979), 5:64-6. 
39) Muhyl al-Dln Abu Zakariyya Yahya b. Sharaf al-Nawawi, Sahih Muslim bi-Sharh 
al-Nawawi , 18 vols., I s ' ed. (Cairo: al-Matba‘a al-Misriyya bi’l-Azhar, 1930), 11:91-2. 

40> Abu Bakr al-Khallal, Kitab al-Amr Bi’l Ma'rufWa’l Nahi 'an al-Munkar , ed. Mashhur 
Hasan Mahmud Salman and Hisham b. Isma'il al-Saqqa, l !t ed. (Beirut: al-Maktab 
al-Islaml, 1990), 87; Ahmad Ibn Hanbal, Masa’il al-Imdm Ahmad Ibn Hanbal Riwdyatu 
Ibnihi 'Abdtdlah Ibn Ahmad, ed. Zuhayr al-ShawIsh, I s ' ed. (Beirut: al-Maktab al-Islaml, 
1981), 449. 
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practice. They saw the job of the mufti to seek the opinion most likely 
to be correct. I have shown elsewhere that there was very little juristic 
support for this practice prior to the 13 th century. Authorities belonging 
to different schools such as Ibn Hazm (d. 456/1063), al-Juwaynl (d. 
478/1085), al-Ghazall (d. 505/11 1 1), Ibn Qudama (d. 620/1223), and 
al-Nawawi (d. 676/1278) were opposed to the practice. Some even 
claimed a consensus against the pragmatic selection of less stringent 
juristic views. It was not until the early 13 th century that such a con- 
sensus was clearly challenged. 41 

In the 13 th century, we start seeing scholars supporting the practice 
of pragmatic forum switching. On a practical level, however, forum 
switching was exercised by judges and by muftis , leading to much con- 
troversy among jurists. Ibn ‘Arab! (d. 638/1240) was one of the earliest 
voices trying to reconcile legal practice with legal theory. He was an 
acerbic critic of contemporary jurists who criticized people for follow- 
ing the rukhas of the schools, and he urged them to abide by one school 
only. He explains that the jurists of his time regarded the pursuit of the 
rukhas of other schools as a manipulation of religion, an attitude that 
he decries as the epitome of ignorance. Ibn ‘Arab! invokes the concept 
of diversity as rahma, without referring to the ikhtildf hadith , saying 
that God allowed this khildf as an act of mercy for His subjects. 42 He 
does not place any restrictions on people who wish to seek a less strin- 
gent juristic opinion, treating rukhas as a gift from God that should 
always be pursued. 43 

Other scholars permitted such pragmatism in limited circumstances. 
The Shaffi c Izz al-Din b. Abd al-Salam (d. 660/1262) supported cross- 
ing school boundaries by laypeople so long as the ruling did not inval- 
idate a judges decision ( mimmd la yunqadu fihi al-hukm ), that is to say, 
so long as the ruling did not violate a clear textual source, consensus or 
obvious analogy. 44 


41) On early juristic attitudes towards pragmatic school boundary-crossing, see Ibrahim, 
“School Boundaries and Social Utility in Islamic Law,” 46-50. 

42) Muhyl al-Din Ibn ‘Arab!, al-Futuhat al-Makkiyya, 4 vols. (Cairo: Dar al-Kutub 
al-'Arabiyya, n.d.), 1:392. 

43 > Ibid., 2:685, 4:491. 

441 ‘Izz al-Din Ibn ‘Abd al-Salam, Al-Qawa'id al-Kubrd: Qawalid al-Ahkdm Fi Islah al-Anam , 
ed. Nazlh Kamal Hammad and ‘Uthman Jum a Damlriyya, 2 vols. (Damascus: Dar 
al-Qalam, 2000), 1:273-5. 
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The Shafi'i TaqI al-Dln al-Subki (d. 683/1284) argues that if the 
motivation behind switching schools is the pursuit of a rukhsa because 
of something a person needs ( hdja ) or because of a necessity ( darura ), 
he/she is allowed to choose the other school’s opinion, but it is forbid- 
den to follow the more lenient views on a regular basis. 45 The debate 
over the pragmatic use of legal pluralism was not yet resolved in the 
time of the Shafi'i jurist Badr al-Dln Muhammad al-Zarkashi (d. 79 4/ 
1392). He cites the uncompromising view that outright forbids prag- 
matic school boundary-crossing, as well as the view that allows it only 
in cases of necessity ( darura ). 46 

Al-Zarkashi argues that ittibd ! al-rukhas is preferred ( mahbub ) be- 
cause the Prophet said, “God likes [people] to follow His rukhas .” Then 
he cites the argument that one should accept ittibd' al-rukhas, since it 
is widely accepted that we do not know the one correct mujtahid. He 
also refers to the practice of an unnamed Shafi'i shaykh, who directed 
laypeople to the least stringent school for their different transactions. 
But al-Zarkashi’s standards are stricter. He argues that permission 
should not be granted without a restriction, namely that the mufti must 
examine the state [hat) of the mustafti. For instance, according to 
al-Zarkashi, if a person is stricken with doubts and desperation, he 
should be given the rukhsa lest he may abandon the divine law (shar) 
altogether. In addition to this restriction, al-Zarkashi cites a view held 
by al-Subki — albeit without identifying him — according to which, 
when the selection of a less stringent view becomes a habit, an indica- 
tion that it exceeds the restriction of need or necessity, selecting a less 
stringent view is not permitted. 47 

In the midst of this debate, in 780/1378 the Shafi'i jurist ‘Abd 
al-Rahman al-Dimashqi wrote Rahmat al- Umma fi Ikhtilaf al-A’imma, 
in which, he explains, he left out the proofs for the different views and 
their arguments [mujarrada tun ‘an al-dalili wa’l-ta‘lil) in order to make 


451 Al-Subki, Fatawd al-Subki, 1:147-8. 

461 Badr al-Dln Muhammad al-Zarkashi, al-Manthiir fi’l-Qawa'id , ed. Taysir Fa’iq Ahmad 
Mahmud and ‘Abd al-Sattar Abu Ghudda, 3 vols., 1 st ed. (Kuwait: Wizarat al-Awqaf wa’l- 
Shu’un al-Islamiyya, 1982), 1:398. 

47) Badr al-Din Muhammad al-Zarkashi, al-Bahr al-Muhit Fi Usui al-Fiqh , ed. ‘Abd 
al-Qadir al-‘Afi and ‘Umar Sulayman al-Ashqar, 6 vols., 2 nd ed. (Kuwait: Wizarat al-Awqaf 
wa’l-Shu’un al-Islamiyya, 1992), 6:319-27. 
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it accessible to those interested in memorizing only the views . 48 This 
practical guide served as a manual for practitioners with limited legal 
training. The basic knowledge provided to these practitioners by such 
a manual must have been used to proffer legal advice to laypeople try- 
ing to navigate the Sunni school system without paying much attention 
to the debates that preoccupied author-jurists . 49 

The above discussion situates the contributions of al-Dimashql and 
al-Sha'ranl in the larger context of the debate about pragmatic eclecti- 
cism. But that does not mean that both authors had similar objectives. 
An examination of al-Dimashqi’s work shows that it is distinctly dif- 
ferent from al-Sha'rani’s al-Mizan. Schacht’s view that al-Dimashqi’s 
work is derived from al-Dimashql’s Rahmat al-Umma must be revised . 50 
Such a claim detracts from the originality and importance of al-Sha'rani’s 
work and assumes that the two works had similar objectives in mind, 
which is not at all the case. While al-Dimashqi’s intention was to pro- 
vide a practical guide without engaging the debate against such practice, 
al-Sha'rani’s work was an attempt to provide a theoretical justification 
for legal practice by showing, through the use of Prophetic traditions, 
that all the views of the four schools are based on textual sources and 
should be accepted equally as part of the Shari'a. Al-Sha'ranl then 
divides juristic views into two levels: one is lenient and therefore suit- 
able for laypeople, the other stringent, to be used by the ‘ulamd’ and 
Sufis. Having contextualized the theoretical debate that preoccupied 
jurists before and during al-Sha'rani’s time, I will now discuss his posi- 
tion on the different views in the debate, as well as the legal transforma- 
tions that were taking place in his own time. 


48) ‘Abd al-Rahman al-Dimashql, Rahmat al-Umma fi Ikhtildf al-A’imma, 2 vols. (Cairo: 
al-Matabi' al-Amiriyya, 1900), 1:1-3. This book is printed on the margin of al-Sha'rani’s 
al-Mizdn. 

49) In the Ottoman period, similar works explicitly state their intention to help legal prac- 
titioners provide legal advice to laypeople regarding the different school doctrines since 
laypeople do not abide by a particular school. See Ibrahim, “School Boundaries and Social 
Utility in Islamic Law,” 76-9. 

50) EP, s. v. Ikhtilaf (J. Schacht). 
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Against Whom Did al-Sha‘rani Write? 

Al-Sha'ranI wrote against the notion of the unity of truth that was 
embraced by almost the entire legal community of his time. He also 
wrote against three specific trends in legal thought regarding the rela- 
tionship among the four Sunni schools of law: (1) purists who sup- 
ported school boundary-crossing, but only on evidential grounds, i.e. 
when the choice is based on weighing the evidence of the different 
schools against one another; 51 (2) datura- pragmatists such as al-Subki 
and al-Zarkashi who accepted choice of school based on utility in lim- 
ited circumstances connected to need or necessity; (3) proponents of 
abiding by one school only in all transactions ( tamadhhub ) who, for 
either evidential or pragmatic reasons, were opposed to changing 
schools. The Ottoman legal authorities represented the third camp, as 
their Hanafization policies were oftentimes intended to limit peoples 
transactions to one school. It is important to stress once more that these 
designations do not refer to clear ideological groups, but rather to dif- 
ferent strands of thought that are characterized by overlapping and 
sometimes contradictory positions. The term “pragmatic” is not 
intended to refer to an author s Weltanschauung, but simply to his posi- 
tion on this particular issue. In other words, al-Subki and al-Zarkashi 
might be seen as taking a pragmatic approach on legal pluralism, 
but a non-pragmatic approach on another issue. A case in point is 
al-Ghazali and al-Shatibl, who, despite their famous opposition to prag- 
matic eclecticism, 52 were the champions of the theory of public weal 
( maslaha ). 53 


511 The purist tendency is part of a larger approach to law, associated with the views of ahl 
al-hadith, which tends to support a textual approach that aims to rid substantive law of 
accretions of juristic interpretations. 

52) Abu Ishaq Ibrahim b. Musa al-Shatibl, al-Muwafaqat, 6 vols. (Riyadh: Dar Ibn AfFan, 
1997), 5:77-8; Abu Hamid al-Ghazali, al-Mustasfa Min '1 Im al-Usiil, ed. Hamza b. Zuhayr 
Hafiz, 4 vols. (Medina: Sharikat al-Madlna al-Munawwara li’l-Tiba‘a, 1992), 4:154-5. 

53) For a good discussion of the roles played by al-Ghazali and al-Shatibi in the development 
of the concept of maslaha in Islamic law, see Felicitas Opwis, Maslaha and the Purpose of 
the Law: Islamic Discourse on Legal Change from the 4th/10th to 8th/l4th Century (Leiden/ 
Boston: Brill, 2010), 65-88, 247-333; Felicitas Opwis, “ Maslaha in Contemporary Islamic 
Legal Theory,” Islamic Law and Society 12:2 (2005): 182-223, at 187-205. 
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The Unity of Truth 

Al-SharanI disagreed with almost all of his contemporaries regarding 
the issue of unity or multiplicity of truth ( ta'addud al-haqq). He states 
in no ambiguous terms that his predecessors have always mistakenly 
held that truth is one. He then cryptically reinterprets the famous Pro- 
phetic tradition about the mujtahid being rewarded once if he makes a 
mistake and twice if he does not. He explains that what is meant by a 
‘mistake’ is failing to find a Prophetic tradition, rather than erring in 
understanding. He adds that if a mujtahid makes a mistake in Sharfa, 
he is acting outside of it and will not be rewarded at all. 54 For al-Sha'ranl, 
the resulting multiple truths are predestined by God. 55 

By the 15 th century, the overwhelmingly predominant view among 
jurists was that truth is one and therefore only one mujtahid is correct 
when there is khildf. This view gave rise to two different approaches to 
law: one viewed the unity of truth as a motivation to seek out this one 
truth. This approach was usually associated with textually-minded pur- 
ists who rejected the rulings of some of the schools on evidential 
grounds. Such a claim was supported by the view of some jurists that 
ijtihad was easy in their time because of the efforts of previous scholars, 
e.g., the traditionists who distinguished between reliable ( sahih ) and 
unreliable ( saqim ) traditions. 56 Proponents of this approach attacked 
not only school opinions that they did not recognize as based upon 
textual sources, but also the practices of laypeople who took advantage 
of legal diversity both in the realms of ritual and law proper. 

Other proponents of the oneness of truth e.g., the Shaffi al-Zarkashi, 
argued that since the correct mujtahid is unknown (ghayr muta'ayyan ), 
i.e. humans do not know which view is the correct one, for them, all 


541 Abd al-Wahhab al-Sha'rani, Kashfal-Ghumma ’an Jami’ al-Umma (Cairo: Al-Matba‘a 
al-Maymaniyya, n.d.), 8. 

55) Al-Sha‘rani, al-Mizan, 1:7. 

,6) Some jurists held the view that ijtihad has become easier for later generations due to 
the efforts of previous scholars. While earlier jurists had to travel to distant lands to collect 
traditions, later jurists had at their disposal many works in which earlier traditionists 
collected authentic traditions. See, for example, Ahmad b. Yahya Wansharisi, Al-Mi’ydr 
al-Mu’rib wa’l-Jdmi’ al-Mughrib 'an Fatdwd Ahl Ifriqiyd wa’l-Andalus wa’l-Maghrib, ed. 
Muhammad Hajjl, 1” ed. 13 vols. (Rabat: Wizarat al-Awqaf wa’l-Shu’un al-Islamlyah li’l- 
Mamlaka al-Maghribiyya, 1981), 6:363-4. 
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legal opinions represent that truth . 57 This lack of certainty about which 
juristic view is correct is sometimes overlooked in some areas of khildf, 
in which the proponents of the oneness of truth consider the evidence 
for one opinion to be strong enough to justify the dogmatic rejection 
of all other views. For instance, a person drinking date wine ( nabidh ) 
without reaching the level of intoxication is lashed for drinking accord- 
ing to al-Zarkashi, even though Abu Hanlfa permits consumption of 
nabidh as long as it does not lead to inebriation . 58 

Another example of the rejection of uncertainty about which juristic 
view is the one intended by God is related to the neighbors right to 
pre-emption ( shufat al-jiwdr ), 59 permitted by Hanafls, but not by 
Shaffls. In a clear rejection of school boundary-crossing, al-Zarkashi 
supports nullifying a contract concluded for a Shafi'i using shufat 
al-jiwdr. He also accepts the legal view that allows one school to over- 
rule another school’s decision when the ruling contradicts a clear text, 
consensus or obvious analogy . 60 This rejection of uncertainty in some 
cases of khildf[&& schools to attack each other’s views. Such attacks were 
frequently directed against some well-established Hanafi opinions that 
were thought to contradict Prophetic traditions considered authentic 
by the other schools. Overlooking uncertainty in those cases has his- 
torically been a source of tension among the schools. In al-Sha'ranl’s 
time, this view was famous among some prominent jurists. It was a 
compromise that accepted epistemological indeterminacy in some cases 
but not in others. 

The view that there are multiple truths had fallen out of favor by the 
Ottoman period. Proponents of this view were accused of espousing 
Mu'tazili ideas . 61 Al-Sha'ranI challenges this view by treating all legal 
opinions as ordained by God. He argues that contradictory statements 


571 Al-Zarkashi, al-Manthur fi'l-Qawa'id, 1:93. 

5S) Ibid., 2:136-7. 

591 In Hanafi law, the neighbor is given priority over outsiders to purchase an adjacent 
property for the fair market price (shuf at al-jiwdr). 

60> Al-Zarkashi, al-Mattthur fi’l-Qawa'id, 2:69. 

61> Nur al-Dln Al-Samhudl, “al-‘Iqd al-Farld FI Ahkam al-Taqlld,” MS (Cairo, n.d.), fol. 
17b, Dar al-Kutub 45 Usui Taymur; Ibrahim b. Husayn b. Ahmad b. Muhammad b. 
Ahmad Ibn Blrl, “al-Kashf wa’l-Tadqlq Li Sharh Ghayat al-Tahqlq,” MS (Cairo, n.d.), fol. 
6a-7b, MS Dar al-Kutub 403 Usui Fiqh. 
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within the different sources of the law are deliberately created by God 
to appeal to people’s varying levels of piety and strength. In every situ- 
ation, there are two correct juristic views: one is lenient, the other strict. 
The lenient views are for those who are weaker in faith and the strict 
ones are for the select few. There is only one source for the divine law. 
Thus, when a person who is weak in faith and spirit draws water from 
that source, his/her water is as good as the water drawn by a saint . 62 

As a corollary to this argument, one does not have to seek the best 
juristic view, but rather the best fit between one of the views and one’s 
own moral and physical state. By challenging the notion of the unity 
of truth, al-Sha'ranl relieved the conscience of both legal practitioners 
and jurists from the temptation to seek out the one truth and reject all 
others. Thus, his promotion of the multiplicity of truth ( ta‘addud 
al-haqq ) was a way to attack purists, da ru ra - p rag m atists, and support- 
ers of tamadhhub, as we will see below. 

Purists 

Perhaps nothing is more explicit about the motivation behind writing 
the Mizdn than the introduction of a I -S ha 'rani’s Kashf dl-Ghumma, in 
which he claims that some laypeople have complained to him that their 
practice is sometimes rejected by jurists from other schools, who con- 
sider their prayer invalid. The laypeople’s dilemma was that the schol- 
ars’ rejection of their practice of mixing the different schools had created 
a deep sense of guilt and a fear that their ritual and legal transactions 
were not based on the divine law . 63 

The laypeople are cited by al-Sharanl as saying that they do not know 
which of these jurists’ opinions represents the truth. The questions 
raised by laypeople are similar to the discourse of some legists . 64 This 
situation created confusion and doubt in their minds about most of 


62) Al-Sha'rani, al-Mizdn, 1:10-2. 

63) Al-Sha'rani, Kashf al-Ghumma, 2-5. 

64) The tendency to prohibit pragmatic school boundary-crossing was supported by pro- 
minent jurists such as Ibn Hazm (d. 456/1063), Ibn ‘Abd al-Barr (d. 463/1070), al-Juwaynl 
(d. 478/1085), al-Ghazall (d. 505/1111), Ibn Qudama (d. 620/1223), Ibn al-Salah 
al-Shahrazurl (d. 643/1245), al-NawawI (d. 676/1278), Ibn Taymiya (d. 728/1328), and 
Abu Zakariyya al-Ansari (d. 926/1519). See Ibrahim, “School Boundaries and Social Utility 
in Islamic Law,” 46-52. 
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their legal and ritual practices. The laypeople claimed that they no 
longer knew whether their practice contradicted the Sharfa or not. This 
is why they needed a book containing all the proofs supporting the 
views of the four schools on different legal and ritual issues, as well as 
the clear traditions of the Prophet and the rightly-guided caliphs. They 
did not want this book to contain the views of mujtahids , which are 
not part of Sharfa, as some jurists impose their own imperfect under- 
standing of the Sharfa on the doctrine of the eponyms and attribute it 
to them . 65 

The preaching of the purists seems to have succeeded in convincing 
some laypeople, who embraced their aversion to scholasticism and advo- 
cacy of textualism. These laypeople thought that they were required to 
seek the textual sources directly, rather than rely on juristic views. 
Al-Sha'rani rejects this view, arguing that it is sufficient for them to 
follow the jurists. Al-Sha'ranfs interlocutors argued that laypeople are 
allowed to follow the views of jurists without seeking the textual sources 
only if the Prophetic traditions have disappeared, leaving behind only 
juristic views. Again, al-Sha'ranl rejects this position, adding that even 
in the presence of Prophetic traditions, the views of mujtahidun are 
sufficient since they are directly derived from the Sharfa . 66 

Al-Sha'ranfs lay interlocutors articulated the purist view that it is 
necessary for laypeople to seek textual evidence for fatdwd as an attempt 
to reach God’s law . 67 This view seeks to purge jurisprudence of juristic 
accretions that are not based on textual sources. For some purists, this 
is a form of ijtihdd for the layperson who, according to this view, must 
always demand textual evidence for any fatwa he/she receives . 68 It was 
meant to be a precaution against non-textual juristic opinions. This 
responsibility placed on the shoulder of laypeople was burdensome. It 


651 Al-Sha'rani, Kashf al-Ghumma, 2-5. 

“> Ibid. 
e7 > Ibid. 

68) Incidentally, this same notion can be seen very clearly in the writings of the renowned 
18 th -century Yemeni revivalist al-Shawkanl, whose definition of ijtihdd as practiced by 
laypeople emphasizes the necessity of demanding evidence from the mufti. According to 
al-Shawkanl, people should not follow the opinions of mujtahids but the transmission 
( riwaya ) they provide from the textual sources. Muhammad b. ‘All b. Muhammad 
al-Shawkanl, Irshad al-Fuhul lid Tahqiq al-Haqq Min 'Ilm al-Usul , 1“ ed. (Cairo: Dar al-Fikr, 
1937), 245-70. 


A.F. Ibrahim / Islamic law and Society 20 (2013) 1 1 0-140 


131 


is not an option for them to dedicate their lives to the pursuit of knowl- 
edge to make their own legal decisions. They must provide for their 
children with their own work rather than do what jurists do, which is 
to consume other people’s “filth and alms” when they study in mos- 
ques. 69 Al-Sha'ranI’s defense oi laypeople and his exposition of their 
refusal to follow the path of the jurists fit in well with the larger phe- 
nomenon of what Adam Sabra calls “everyday saints,” i.e., illiterate Sufis 
and learned artisans. These saints shunned ostentatious forms of Sufism 
in favor of a “quiet” Sufism characterized by an emphasis on work. 70 
According to al-Sha'rani, laypeople can focus on their daily work and 
not concern themselves with the claims of purists, since all school views 
are within the realm of Shari' a. 

Although al-Sha'rani opposes the purist tendency, he shares some of 
its premises, such as preference for traditions over opinion (ray) and 
opposition to scholasticism. In his view, a jurist does not become an 
heir to the Prophet through deduction (istinbdt) and personal opinion, 
but rather through learning the Sunnah. 71 This emphasis on the Pro- 
phetic tradition and aversion to scholasticism, in some ways, united the 
Sufis and purists against the “traditional” ! ulamd\ although, to be sure, 
the lines demarcating those categories were often blurred. Indeed, 
al-Sha'rani himself was both a Sufi and a respected member of the 
' ulamd We can see in the opposition to scholasticism and focus on 
hddlth what is to become an important emphasis of 1 8 th -century reviv- 
alism. Al-Sha'ranls legal work shows that the tensions between juristic 
scholasticism and strict textualism were a topic of intense debate 
throughout the Ottoman period. 72 

Al-Sha'rani s preference for hadith over juristic scholasticism did not 
lead him to a search for the one “correct” textually-based view within 
the four schools through an examination of the authenticity of the 
Prophetic traditions. Instead, he explains, the opinion of traditionists 


69) Al-Sha'rani, Kashf al-Ghumma, 3. 

70) Sabra, “Illiterate Sufis and Learned Artisans: The Circle of ‘Abd al-Wahhab al-Sha'rani,” 
153-68, at 153, 156-7. 

71) Al-Sha'rani, Kashf al-Ghumma, 7; al-Sha'rani, al-Mizan, 1:21. 

72) For a discussion of revivalist thought prior to the eighteenth century, see Konrad 
Hirschler, “Pre-Eighteenth-Century Traditions of Revivalism: Damascus in the Thirteenth 
Century,” Bulletin of the School of Oriental and African Studies 68:2 (2005): 195-214. 
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is irrelevant to the validity of a hadith used by one of the eponyms, 
which is itself proof of its authenticity. Thus, he turns the traditionists’ 
logic upside down . 73 Similarly, he declares that the Companions hadith 
is accepted by the people of unveiling, i.e. the Sufis {ahl al-kashf) , even 
though it is disputed by traditionists . 74 

It is perhaps telling that the first hadith cited by al-Sha'ranl in con- 
nection with his decision to present the Prophetic traditions without 
interpretation or paraphrasing is the one in which the Prophet permits 
paying visits to graves after having prohibited it. In al-Sha‘ranI’s theory, 
the prohibition suits certain people, whereas the permission suits oth- 
ers. In his mind, however, both are part of the Sharfa and therefore it 
is not appropriate to use abrogation ( naskh ) to resolve contradictions 
in Prophetic traditions . 75 

Al-Sha'ranI collected the Prophetic traditions used as evidence for 
the views of the four schools to demonstrate that all those views are 
based on textual sources and flow from the spring of Sharl'a. Hence, 
no part of the four schools should be rejected by the purists . 76 To sup- 
port his claim, al-Sha'rani cites the ikhtildf hadith, as well as the Com- 
panions hadith, even though he points out that many traditionists did 
not accept the latter . 77 His concern about the practice of laypeople 
echoes Ibn ‘Arab i’s brief condemnation, in al-Futuhdt al-Makkiyya, of 
the purists’ rejection of pragmatic school boundary-crossing, which 
they regard as a manipulation of religion . 78 What al-Sha'ranl does is 
develop Ibn ‘Arabl’s views into a theory of the function of legal plural- 
ism. 

Darura-Pragmatists 

As we saw above, al-Sha'ranl’s support for the pragmatic selection of 
juristic opinions for non-evidential reasons contrasts sharply with the 
purists’ wish to search for the one correct view. His work also represents 


73) Al-Sha c ranl, Kashf al-Ghumma, 7. 

74) Al-Sha c ranl, al-Mizan , 1:26. 

75) Al-Sha c ranl, Kashf al-Ghumma, 4-5. 

76) Ibid., 4. 

77) Al-Sha c ranl, al-Mizan , 1:7, 26. 

78) Ibn c Arabl, al-Futuhdt al-Makkiyya, 1:392. 
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a departure from the views of what we can call da ru ra - p r a gm atis ts , such 
as al-Zarkashi and al-Subki, who stand somewhere between the purists 
and pragmatists. Durum- pragmatists argue that if someone is in need 
of a more lenient juristic view, he/she can seek it in another school, 
albeit only on a case-by-case basis according to need, as assessed by a 
mufti. 

The restrictions placed on laypeople by darura- p ragm at ists are absent 
in al-Sha‘ rani’s theory. Unlike darura- pragmatists, he treats laypeople 
(' awdmm ) as being in a constant state of weakness, and therefore in 
perpetual need of rukhsa. Their status is contrasted with the r ulamd ’ 
and Sufis, described as people of piety (ahl a l- warn c ) and high religious 
status ( al-akdbir ), who are not inherently weak. 79 Weakness and strength 
are defined by religious knowledge, whether esoteric or exoteric. Since 
the spring of Sharfa is one, al-Sha'ranl argues, the water fetched by a 
scholar (‘ dlim ) is the same as that of a layperson, so long as it comes 
from the same source. He uses this metaphor to stress the equal valid- 
ity of all school opinions, but also to establish lack of knowledge as 
weakness. 80 Since laypeople are in a constant state of weakness, they 
can always follow a less stringent juristic opinion. This can be done as 
a matter of habit, and generalized to an entire group of people. 

In other words, a person who follows the Malikl school in his ritual 
and legal activities might wish to use the less stringent Shafi‘1 require- 
ment of washing only three hairs, rather than all his hair, as required 
by the Malikls. Since, in al-Sha c rani s view, the layperson is in a constant 
state of weakness, the person performing ritual ablution in the above 
example is not required to seek the assessment of a mufti to determine 
whether or not he qualifies for the rukhsa. This can be done by showing, 
for instance, that he is sick and cannot wash all his hair in the winter. 
Instead, as a layperson, who is weak by nature, he can automatically 
select a less stringent juristic view. This is starkly different from the 
approach of the (imiftt-pragmatists, according to whom need is not 
linked to an entire group of people such as ‘laypeople,’ but rather deter- 
mined by a mufti on a case-by-case basis. 


79) Sha'ranI, al-Mizan, 2:64-75, 185. 

80) Ibid., 1:10. 
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Unlike al-Sha c ranI, who treats laypeople as weak and in need of 
rukhsa at all times, darura- pragmatists do not accept the frequent selec- 
tion of a less stringent juristic view because frequency may indicate the 
lack of a pressing need. They understood frequency as a sign of manip- 
ulation of the concepts of need and necessity. Thus, al-Subki permits a 
choice between juristic views for pragmatic reasons in cases of need or 
necessity, so long as it is not practiced so often that utility becomes one’s 
religion . 81 Al-Subki’s and al-Zarkashi’s understanding of need and neces- 
sity is different from that of al-Juwaynl and al-Ghazali, e.g., to save 
someone from starvation. Al-Subki permits tatabbu al-rukhas when 
one encounters a “taxing necessity” (darurat un arhaqathu), which is 
clearly not a life-threatening situation . 82 Unlike darura- pragmatists, 
al-Sha'rani does not forbid the frequent selection of a less stringent 
juristic view, as he frees it from darura and hdja and ties it to a more 
stable category, in which all laypeople are permitted to continue prac- 
ticing their eclectic juristic pragmatism without any compunctions. 

Proponents ofTamadhhub 

Proponents of tamadhhub contend that their madhhab is correct and 
all others are wrong. In this case, their condemnation of changing 
schools is motivated by a perception of the superiority of their madhhab. 
In other cases, the restriction is driven by a desire to restrict pragmatic 
school boundary-crossing. This practice was rejected by purists, who 
sought the one correct view wherever it was and refused to accept the 
claims to absolute truth made by the followers of different schools. 

The tamadhhub position was criticized by al-Sha'rani, who says that 
holding such a view represents an insult to the eponyms, even though 
tamadhhub supporters might pay lip service to them by saying that they 
were guided by God {‘ala hud an min rabbihim). He adds that deep in 
their hearts, they do not follow their verbal declarations. This is a sign 
of hypocrisy . 83 Al-Sha'ranI’s znu-tamadhhub position is also a rejection 


811 Al-Subki, Fatawa al-Subki , 1 : 147. 

821 Ibid., 1:146-8. 

831 This notion of the rejection of a mujtahid s view as an insult can be traced to Ibn ‘Arab!, 
who warned against casting doubt on the ruling of a mujtahid because it is the law ( shar ') 
of God. This is a mistake, he explains, made by the followers of all the schools of law. Such 
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of Ottoman Hanafization, which, according to this reasoning, was an 
insult to the eponyms of the other three schools. 

But what about people who — without coercion from the proponents 
of tamadhhub, whether local jurists or Hanafizing Ottoman officials — 
abide by one school only in all their transactions? On this issue, we can 
clearly see al-Sha'ranl’s descriptive approach, which endeavors to justify 
local, legal practice. Although he calls for the selection of juristic views 
based on people s strength, he does not reject the practice of people who 
do not change their schools at all. He cites Ibn ‘Arabi as saying that if 
someone abides by one madhhab only, this eventually would lead him 
to the spring of Sharfa . 84 The implication in al-Sha'ranl’s argument is 
that laypeople’s practice of tamadhhub (which came about due to his- 
torical and geographical reasons) should be condoned. However, as he 
made his position clear, neither proponents of tamadhhub , such as the 
Ottomans, nor purists have any right to force laypeople to follow the 
doctrine of one school or exercise tarjlh. By recognizing this practice, 
despite his general preference for a wider use of the four Sunni schools 
in line with Mamluk juristic practice, he was again siding with lay- 
people against both the doctrinal view of tamadhhub and its manifesta- 
tion in Ottoman Hanafization. 


The Scope of Legal Diversity 

Perhaps one of the most ambiguous elements of al-Sha rani’s theory is 
whether he considers the school views of non-eponyms as part of his 
Mizan. On some occasions he explicitly includes the contradictory 
views within each school in his Mizan. In one instance, he introduces 
a question by an imagined interlocutor, who asks whether a muqallid 
must use the preponderant view within his school. His answer is that 
he should choose the correct view, which is the general practice of 
people. However, if the muqallid is able to appreciate his theory ( wasala 
ila. maqdm al-dhawq) , he will see that all the views of scholars issue from 


an insult is offensive to God himself. See al-Sha'ranl, al-Mizdn , 1:4; Ibn ‘Arab!, al-Futuhdt 
al-Makkiyya , 1:348. 

84) Al-Sha' rani, al-Mizdn, 1:13, 19. 
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the spring of Sharfa . 85 Similarly, his imagined interlocutor asks if a 
mufti who is qualified to issue fatwds according to the four schools is 
required to abide by the preponderant view. Al-Sha'ranI agrees with the 
imposition of this restriction on the mufti, unless the less preponderant 
view is a safer option ( ahwat ). Although he prefers the preponderant 
view, he considers the other views to be part of the Shari' a and therefore 
potential rulings for those who seek stringent juristic views (' azima ). 86 

The followers of the eponyms are included in the Mizdn, which 
means that al-Sha'ranl considers all school doctrines to be part of the 
Sharl'a: 

If you looked with fair eyes at this [Mizdn] you would realize the soundness 
of the belief that all four of the imams and their followers Imuqallidihim ) 
(may God be satisfied with them all) have been guided aright by God out- 
wardly ( zdhir ) and inwardly Ibdtiri) and you would never object to those 
who adhere to one of these schools . 87 

On another occasion, he explains that had previous scholars of tarjih, 
followers of the eponyms, learned about the two levels of the Mizdn, 
they would not have classified the views within their schools into dif- 
ferent degrees of soundness. Instead, they would have considered all 
these views to be correct . 88 According to this definition of legal plural- 
ism, we should be talking about pragmatic eclecticism, rather than prag- 
matic school boundary-crossing, since the choices are both within the 
school (vertical) and across school boundaries (horizontal). 

Notwithstanding the evidence pointing to a general definition of 
‘school’ that includes the opinions of the eponym and his followers, 
al-Sha'ranl on one occasion narrowly defines the eponyms doctrine as 
those views he held until he died, as opposed to what was understood 
by his companions . 89 Such a narrow definition was used to defend Abu 
Hanlfa against the attacks of the purists by arguing that some of Abu 
Hanlfa’s controversial views developed later and were, therefore, not 
really part of his doctrine. The suggestion that the eponym should not 


85 > Ibid., 1:10. 
8 ® Ibid., 1:14. 
87 > Ibid., 1:6. 
881 Ibid., 1:30. 
89) Ibid., 1:58. 
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be blamed for those views implies that they may be blameworthy, which 
would mean that they are outside the Sharfa. Al-Sha'rani does not 
explicitly try to reconcile this seeming contradiction, but it is possible 
that he used this argument disingenuously to defend Abu Hanifa. After 
all, he describes himself at the beginning of his work as someone who 
loves concord and hates discord. 90 

Additional evidence in the Mlzdn suggests that school views should 
not be arranged in hierarchies of soundness since they are all part of 
the Sharfa and represent different levels of need and ability. This read- 
ing of al-Sha'rani opens up almost all the diverse doctrines of traditional 
Islamic law to the fold of Sunni legal pragmatic eclecticism. 


Al-Sha‘rani’s Legacy 

Based on probate inventories ( tarikdt ), Hudson has demonstrated that 
al-Sha'rani was the single most popular author in 1 9 th -century Damas- 
cus. His works appeared in 50% of the inventories she examined, with 
his Mlzdn being the most widely-read. 91 Despite the small size of her 
sample, these findings confirm my observation about the popularity of 
al-Sha c ranL His contribution to the acceptance of pragmatic eclecticism 
is not limited to his theory of legal pluralism, of whose novelty he was 
fully aware. More important is that his views are extensively cited by 
later scholars. 

In 1859, the Malikl jurist Hasan al- Idwi al-Hamzawi wrote a treatise 
partly dedicated to discussing current issues, such as restricting judge- 
ships to one school. He confirmed that it is not a contradiction of the 
rules of Sharfa to use only the Hanafl school, since Abu Hanifa did 
not give priority to analogy over the textual sources, as some of his 
opponents claimed. In al- c Idwfs discussion, he cites entire sections of 
al-Sha'ranfs Mlzdn to exonerate Abu Hanifa and promote his posi- 
tion of tamadhhub. In light of al-Sha'ranfs preference for switching 
schools according to people’s ability, this is ironic. 92 


90 > Ibid., 1:4. 

91) Leila Hudson, “Reading al-Sha'ranl: The Sufi Genealogy of Islamic Modernism in Late 
Ottoman Damascus )’ Journal of Islamic Studies 15:1 (2004): 39-68. 

92) Hasan al-Tdw! al-Hamzawi, Tabsirat al-Qudah wa’l-Ikhwdn (Cairo: Dar al-Tiba'a 
al-Mlriyya al-Misriyya, 1859), 14-19. 


138 A.F. Ibrahim / Islamic Law and Society 20 (2013) 1 10-140 

In 1903, a question was sent to Rashid Rida by an anonymous Azhari 
who said that he had read al-Sha‘ rani’s Kashf al-Ghumma, and, specifi- 
cally his discussion of contradictory prophetic traditions in terms of 
‘azlma and rukhsa. In his response published in al-Mandr , Rida said 
that Kashf al-Ghumma was one of al-Sha'ranl’s best books, and it con- 
tains very little misinformation ( khalt ), but he cautioned that some of 
the ahadlth used by al-Sha'ranl are not reliable. Rida then referred the 
anonymous Azhari to al-Shawkanl’s Nayl al-Awtdr Sharh Multaqd 
al-Ahbdr for more reliable Prophetic traditions. 93 

It was the views of scholars such as al-Sha'rani that contributed to 
the acceptance of the legal modernization efforts of Abduh, Rida and 
later al-Sanhuri. In this respect, his contribution cannot be overstated. 
A cursory look at the modern codification of Islamic law in a country 
like Egypt or at the efforts of contemporary scholars such as Yusuf 
al-QaradawI, or lay intellectuals such as Jamal al-Banna or Rashid 
al-Ghannushi shows the influence of al-Sha'rani’s views on legal diver- 
sity. Despite these scholars’ different approaches and objectives, they 
tend to achieve their aims through an eclectic approach to the legal 
tradition that relies selectively on the vast body of doctrine within the 
four Sunni schools. One of the main characteristics of legal reform is 
that it treats the diverse views within Islamic substantive doctrine as 
part of the Shari'a that can be freely utilized for modernization. This 
view, which developed discursively over time, was partly designed to 
challenge the anti-pragmatic view and to legitimize existing social prac- 
tice. 


Conclusion 

Juristic views on pragmatic forum selection changed in response to 
practice and to the stabilization of the doctrine of taqlid , as I have 
shown elsewhere. 94 The ikhtilafhadlth has frequently been misused by 
legal historians to refer to an imagined unanimous agreement over the 
pragmatic selection of juristic views so long as there is no talfiq. It is 
this view of the doctrine of legal pluralism that has for so long distorted 


93) Muhammad Rashid Rida, “Al-Ijtihad wa’l-Taqlid,” al-Mandr 6:6 (1903): 236-40, 
at 236. 
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our understanding of al-Sha'rani’s contribution to legal theory and 
practice. 

The view that a l-S ha ‘rani’s theory was a reiteration of old doctrine 
conforms with the static view of Islamic legal doctrine that sees little 
change in Islamic doctrine in the post-formative period. Al-Sha'rani 
made an essential contribution to a heated debate among both his 
predecessors and contemporaries. Far from rehashing old doctrine, he 
departed in significant ways from the views of other jurists involved in 
this debate. In fact, his view belonged to the new paradigm that chal- 
lenged the long-held anti-pragmatic strand within Islamic law, repre- 
sented by the eponyms and early jurists. He was not satisfied with the 
limited licenses provided by </^r«ra:-pragmatists in cases of need or 
necessity. His project sought to provide laypeople with access to the 
views of the four different schools as a matter of habit and without 
subjecting them to feelings of guilt and doubt. 

Perhaps the most direct indication of this dimension of al-Sha'rani’s 
work is his introduction to Kashfal-ghumma , in which he describes the 
context of his legal work and the practice of laypeople. Al-Sha'rani 
challenged not only purists and proponents of tamadhhub, but also 
darura- pragmatists, who believed in the unity of truth and, on occasion, 
in the necessity of seeking out the one “correct” view. Al-Sha'rani’s 
approach is different in that it was meant to accommodate the practices 
of laypeople and defend them against the attacks of purists. In this 
sense, it was a descriptive account of already existing legal practices. 
Indeed, al-Sha'rani has no scruples about reversing the logic of jurists 
like al-Zarkashi by arguing that the use of a Prophetic tradition by one 
of the imams is proof of its validity, rendering hadlth criticism unnec- 
essary. 95 The purists’ focus on hadith and rejection of juristic scholasti- 
cism, as well as al-Sha‘ rani’s engagement with this debate, shows that 
the tensions observed in 18 th -century revivalist thought have much 
earlier roots. 

Al-Sha c rani’s approach should not be read simply as legal or mystical 
speculation, but rather as a response to social needs and practices. And 
it should be read in the context of Ottoman Hanafization and homog- 
enization efforts, which were rejected by al-Slia rani. His understanding 


95) Al-Sha'rani, Kashf al-Ghumma, 4, 7. 
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of the relationship among the schools is similar to Mamluk practice, 
which came on the heels of arguments made by Ibn ‘Arab! and Ibn Abd 
al-Salam in the 1 3 th century, a few decades before Baybar’s appointment 
of four chief judges in Cairo. Just as al-Sha'ranl advocated the primacy 
of local saints over the saints of Anatolia, 96 so too he advocated local, 
Mamluk legal pluralism against Ottoman attempts at homogenization. 

Al-Sha'ranl’s work represents an important node of authority on the 
pragmatic side of the debate over legal pluralism. It is through the work 
of al-Sha'ranl and others, who challenged the classical aversion to prag- 
matic eclecticism, that we should understand the modern utilization of 
such techniques and the limited opposition to the modern codification 
of Sharfa among the c ulamd’ in a country like Egypt. 


961 Sabra, “Illiterate Sufis and Learned Artisans,” 167. 


